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COPYRIGHT

Copyright © 2004 FIDIC, World Trade Center Il, 29 route de Prés-Bois, Geneva Airport, CH-1215
Geneva, Switzerland. All rights reserved.

FIDIC is the only Copyright owner of FIDIC publications, which are protected by the Berne
Convention for the Protection of Literary and Artistic Works, international conventigns such as

TRIPS and the WIPO copyright treaty and national intellectual property laws. No a FIDIC
publication can be reproduced, translated, adapted, stored in a retrieval system iKated,
in any form or by any means, mechanical, electronic, magnetic, photocpyi ding or
otherwise, without prior permission in writing from FIDIC. The version in IS sidered by

FIDIC as the official and authentic text for the purposes of translation

TERMS AND CONDITIONS
The widespread dissemination, acceptance and use of FIDIZpuNsations and their translations are

important means for accomplishing FIDIC’s mission an herefoxg actively promoted by FIDIC.
The sale of FIDIC publications and their translations is af\mportgpt source of revenue for FIDIC and
its Member Associations. It creates resources fo Vi ide range of services meeting the
business needs of member firms. All steps, startl e initial drafting of publications, often

require considerable effort and expense.
FIDIC regularly updates and reissues p
By supplying publications, FIDIC d

at users can profit from the state-of-the-art.
not t any intellectual property rights. The purchase or
supply of a FIDIC publication, i ms for completion by a purchaser or authorised user,
does not confer author’s rig ircumstances.

Users rely on the contents 0 lications, especially FIDIC contracts and agreements, for
important business ty The use of authentic publications is therefore essential for

exceptional cir #ll it authorise modification, reproduction or incorporation elsewhere.
Permission to qiote frgm, incorporate, reproduce or copy all or part of a FIDIC publication should
IC Secretariat, which will decide upon appropraite terms.

of a FIDIC contract or agreement is thus granted the right to:

- make a single copy of the purchased document, for personal and private use;

- incorporate in other documents (or electronic files) either the original printed document (or
electronic file) or pages printed from an electronic file supplied by FIDIC for this purpose;

- draw up and distribute internally and/or among partners clearly identified Particular Conditions
or their equivalent using text provided in the FIDIC publication specifically for this purpose;

- reproduce, complete and distribute internally and/or among partners any forms, in both printed
and electronic formats, provided for completion by the purchaser or user.

DISCLAIMER

While FIDIC aims to ensure that its publications represent the best in business practice, the
Federation accepts or assumes no liability or responsibilty for any events or the consequences
thereof that derive from the use of its publications. FIDIC publications are provided “as is”, without
warranty of any kind, either express or implied, including, without limitation, warranties of
merchantability, fitness for a particular purpose and non-infringement. FIDIC publications are not
exhaustive and are only intended to provide general guidance. They should not be relied upon in a
specific situation or issue. Expert legal advice should be obtained whenever appropriate, and
particularly before entering into or terminating a contract.

© FIDIC 2006
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FOREWORD

These Conditions of Contract have been prepared by the Fédération Internationale
des Ingénieurs-Conseils (FIDIC) in close collaboration with the Intgrnational
Association of Dredging Companies (IADC), and are recommended for gfgdging and
reclamation work. The ultimate decision on the form and content of{
rests with FIDIC.

The aim has been to produce a straightforward document wkich | all essential
commercial provisions, and which may be used for all es dredging and
reclamation work and ancillary construction wit variety~of administrative
arrangements. Under the usual arrangements for thi of contract, the Contractor
constructs the Works in accordance with desig v the Employer or by his
Engineer. However, this form may also be suital tracts that include, or wholly
comprise, contractor-designed works. In
valuation methods.

The form is recommended for gg
some jurisdictions. FIDIC consjggs th
the English language.

ough modifications may be required in
fficial and authentic text to be the version in

The intention is that all n information should be provided in the Appendix to
the Agreement, the N porating the tenderer’s offer and its acceptance in one
simple document. <\ dneral Conditions are expected to cover the majority of
contracts. N els sers will be able to introduce Particular Conditions if they
wish, to catef\for spgcial cases or circumstances. The General Conditions and the
Particulag Con S will together comprise the Conditions governing the rights and

"" of the parties.
| ::n the preparation of tender documents using these Conditions, Notes for

ce are included. These Notes will not become one of the documents forming

Re-Lontract. Finally, applicable Rules for Adjudication are also included.

N

© FIDIC 2006
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Agreement

The Employer is of

The Contractor is of

The Employer desires the execution of certain Works known as

Oy
A
N

The Contractor has examined the documents listed in the Apgghdix w forms part of this
Agreement and offers to execute the Works in conformity < e Contract for the sum of

(D )| (in words)

NA
(in figures ) D )

or such other sum as may be ascertain

OFFER

Contract.

This offer, of which the Contractor
the Employer by signing and re

itted two signed originals, may be accepted by
iginal of this document to the Contractor before

(date)

The Contractor und anwhe Employer is not bound to accept the lowest or any offer
received for the Woxks.

Signature:@ Date:

Authorised to sign on behalf of (organization
name):

Witkss: Name:

ACCEPTANCE

The Employer has by signing below, accepted the Contractor's offer and agrees that in
consideration for the execution of the Works by the Contractor, the Employer shall pay the
Contractor in accordance with the Contract. This Agreement comes into effect on the date
when the Contractor receives one original of this document signed by the Employer.

Signature: Date:

Name: Authorised to sign on behalf of (organization
name):

Capacity:

Witness: Name:

Form of Contract for Dredging and Reclamation Works
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APPENDIX

This Appendix forms part of the Agreement.

[ Note: with the exception of the items for which the Employer's requirements have
been inserted, the Contractor shall complete the following infor o before

submitting his offer. ]

[tem Sub-Clause Data a \

Documents forming the Contract
listed in the order of priority .... 1.1.1 & 1.3

Document (delete if not applicable)

(@  The Agreement ........
(b) Particular Conditions ...,
(c) General Conditions . . .
(d)  The Specification . .
(e) The Drawings . . ,
® The Contractor's {

design
(@  The bill of gdantitieg). . . . .
h N

& T kriown) 116 ....
‘. Completion for the Works  1.1.10 ...
Law of the Contract ......... 14 .....
Language ................. 1.5 ...
Methods of communication .... 1.5 .....
Addresses for communication 1.5 ...,

* Employer to amend as appropriate

V)

ment ldentification

days
(for Section completions - see end of
Appendix)

Law of the Country*

English*

By hand, by fax, by post*

Employer: as stated in Agreement*

Contractor:

Engineer: as stated in 1.1.6*
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[tem Sub-Clause Data

Notices, fees and other charges
to be given or paid by the
Employer .................. 1.6 ......

/D
Provision of Site ... .......... 21 ... .. On the Comme%@
v/‘\
Permits, licences and approvals \Q
to be obtained and paid for by @

the Employer ............... 22 ...

Employers’ authorised person .. 2.4 ..... @\

Limits on Engineer’s authority ... 3.1 & (details)
Performance security (if any)

Amount .............

Form .........., D\ R4 (details)
Requirements for
design (if any) . . . a0 Specification Clauses
Adverse climi¥jc copgitions 6.1 (m) ... Specification Clauses

(details)

for submission ...... 72 ..., Within 14 days * of the
Commencement Date
orm of programme ... ... 72 ... ..

Amount payable due to failure

to complete the Works 74 ... .. __ perday or part of a day up
to a maximum of 10%* of sum
stated in the Agreement (for Section
completions - see end of Appendix)

Period for notifying defects

dredgingworks .......... 9.2&11.5 Not applicable
otherworks ............. 9.1 &11.6 365 days*calculated from the
date stated in a Taking-Over
Certificate
Extent of dredging works ... ... 9.2&11.5

(details)

* Employer to amend as appropriate

Form of Contract for Dredging and Reclamation Works
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[tem Sub-Clause

Data

Variation procedure

Daywork rates ........... 102 .....

Valuation of the Works*

Lump sum price ......... 111 ... ..

Lump sum price with
schedules of rates ... ... .. 111 ...

/D

@aﬂs
QA

~ N\ & (details)

K\JJ

N (details)
Lump sum price with bill of
quantities . . ... ... 11.1 .

Remeasurement with bill of
quantities

Cost plus

Advance Payment

Amount

1.2 .....
1.3 .....
Percentage of retention ....... 114 ... ..
Currency of payment ......... 118 .....
Financing charges ........... 119 .....

*Employer to amend as appropriate

(details)

(details)

(details)

amount per month for
months

Materials 80%*
Plant 90%*
5%*

3 percentage points
added to the discount rate of the
central bank in the country of the
currency of payment™
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[tem Sub-Clause Data

Limits of Contractor’s liability ... 13.3

Type

Limit

Damage to the Works

The figure stated in the Agreewnt

Damage to Employer’s property other
than the Works

Amount of relevant insurgng ui
under Sub-Clause 14.@\

Death or injury to Employer’s or
Engineer’s personnel

N\
i
Amount of relevapt in required

under Sub—(}\laus 41

Indemnity to Employer in respect of
Third Party claims for damage to
property or for death or injury

No limit

@

Consequential losses arising from:

(@) Defects
(o) Damage to the Work &

(c) Damage to Emplo

property @

S

o

&' 50% of the figure stated in the
Agreement*

(b) 50% of the figure stated in the
Agreement”

(c) Amount of relevant insurance required
under Sub-Clause 14.1*

(d) 50% of the figure stated in the
Agreement*

N—

*Employer to amend as appropriate

Form of Contract for Dredging and Reclamation Works
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ltem Sub-Clause Data
Insurance .................. 141 .....
Type Minimum Name(s) of Period* Exclusions*
amount * Insured*
Hull and Full Contractor From the
machinery replacement Commencement
costs and Date until the
liability for
each and
every incident
The Works, The figure Contrac From the Dredging
Contractor’s stated in the piyer  Commencement  works
Equipment, Agreement Date until the
Materials, plus 15% for, date of issue of
Plant and fees  each and the Taking-Over
every incide Certificate and
completion of
remedying
defects”
[
“R (o) Meaeh and Contractor From the Not applicable
g every incident  and Employer ~ Commencement

sum

Date until the
date of issue of
the Taking-Over
Certificate and
completion of

remedying

defects”
Death or injury  For each and Contractor From the Not applicable
to Employer, every incident  and Employer ~ Commencement
Engineer or sum Date until the

their personnel

date of issue of
the Taking-Over
Certificate and
completion of
remedying
defects*

*Employer to amend as appropriate

\Y
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vii

Type Minimum Name(s) of Period* Exclusions*
amount * Insured*
Third Party For each and Contractor From the Not applicable
death or injury  every incident  and Employer ~ Commencement
to persons sum Date until the
and damage date of issue of
to property the Taking-Over
Certificate and
completion of
remedying
defects*;@))
A
Vg
Contractor’s For each and Contractor From the Not applicable
personnel, every incident  and Employer
subcontractor  sum
s and other
employees thé)Taking-Over
rtificate and
completion of
remedying
K defects”
Professional /Xntractor From the Not applicable
Indemnity for eve Commencement
Contractor’s Date until the
design” date of issue of
the Taking-Over
Certificate and
completion of
remedying
defects”
t cover”

*Employer to amend as appropriate

Form of Contract for Dredging and Reclamation Works
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ltem Sub-Clause Data
Adjudication
Number of members 151 ..... One*
Appointing authority 151 ... President of FIDIC or his

If there are Sections

Definition of Sections:

nominee*

/D
etails)
@
NN

Description Time for Completion

(Sub-Clause 1.1.19) (Sub-Clause 7.1)

A@yable due to
failureto’complete

(Sub-Clause 7.4)

(

@ per day

ﬂ?ﬁys _ perday

V,

days ___ perday

days __ perda

NS Y P y

days _ perday

days _ perda

@@ Y per aay

*Employer to amend as appropriate
Viii
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General Conditions

Geneéral Provisions

1.1
Definitions In the Contract as defined below, the words and expressions defined shalthgye the
following meanings assigned to them, except where the context requi erygse:
The Contract 1.1.1 “Contract” means the Agreement and the other do s Jgted in the
Appendix.
1.1.2 “Specification” means the document as |i in th pendix, including
Employer’'s requirements in respect of ™\ to be carried out by the
Contractor, if any, and any Variation to, docydnent.
1.1.3 “Drawings” means the Employ ravy of the Works as listed in the
Appendix, and any Variation to s ings.
Persons 1.1.4 “Employer” means th ed in the Agreement and the legal

n, but not (except with the consent of the

115 person named in the Agreement and the legal
this person, but not (except with the consent of the
1.1.6 “Engineey’) means the person named in the Appendix, or other person

from time to time by the Employer and notified to the Contractor.
y”’ means either the Employer or the Contractor.

Dates, Times and
Periods

“Commencement Date” means the date 28 days after the date the
Agreement comes into effect or any other date agreed between the Parties.

1.1.9 “day” means a calendar day.

1.1.10 “Time for Completion” means the time for completing the Works or
Section as stated in the Appendix (or as extended under Sub-Clause 7.3),
calculated from the Commencement Date.

ey and Payments  1.1.11  “Cost” means all expenditure properly incurred (or to be incurred) by the
Contractor, whether on or off the Site, including overheads and similar
charges, but does not include profit.

Other Definitions 1.1.12  “Contractor’'s Equipment” means all apparatus, machinery, vehicles,
- vessels, facilities and other things required for the execution of the Works
<€D D, but does not include Materials or Plant.
SR
[, | ™ . . . .
fé*g e : 1.1%]".|3 “Country” means the country in which the Site is located.
\ \ A.1 /1'4 “DAB” means the dispute adjudication board referred to in Clause 15.
\Z: AIDIG 29>
General Conditions — 3
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1.1.15 “Defined Risks” means those matters listed in Sub-Clause 6.1.

1.1.16  “Force Majeure” means an exceptional event or circumstance which is
beyond a Party‘s control; which such Party could not reasonably have
provided against before entering into the Contract; which, having arisen,
such Party could not reasonably have avoided or overcome; and, which is
not substantially attributable to the other Party.

1.1.17  “Materials” means things of all kinds (other than Plant) intended to form or
forming part of the permanent work.

1.1.18  “Plant” means the machinery and apparatus intended to fqr fgening
part of the permanent work.

1.1.19  “Section” means a part of the Works specified in the Ap as a Section
(if any).

1.1.20 “Site” means the places provided by the er where the Works are to
be executed, and any other places sp d in theoContract as forming part
of the Site.

1.1.21  “Taking-Over Certificate” means jcate issued by the Engineer under

Sub-Clauses 8.2 or 8.3.

1.1.22  “Variation” means
which is instructe

>

g the Specification and /or Drawings (if any)
ngineer under Sub-Clause 10.1.

1.1.283  “Works” mean ork and design (if any) to be performed by the

Contract temporary work and any Variation.

1.2 f

Interpretation Words i por}hg—zgrsons or parties shall include firms and organisations. Words
imp ingular or one gender shall include plural or the other gender where the

?t\ es.

13 (Y

Priority of Documen Mcuments forming the Contract are to be taken as mutually explanatory. If an
ambiguity or discrepancy is found in the documents, the Engineer shall issue any
necessary instructions to the Contractor, and the priority of the documents shall be in
accordance with the order as listed in the Appendix.

14N

Law U The law of the Contract is stated in the Appendix.

1.5

Communications Wherever provision is made for the giving or issue of any notice, instruction, consent,
determination, certificate or other communication by any person, these communications
shall be in writing and shall not be unreasonably withheld or delayed. All written
communications shall be in the language stated in the Appendix and shall be sent by

~one of the methods and to the addresses stated in the Appendix.
1.6 <> ndiﬁ
fo =\
Statutory Oblige]igons Th(‘% ontractor shall comply with the laws of the countries where activities are

pe’rfq med. The Contractor shall give all notices and pay all fees and other charges in
respect of the execution of the Works, except for those stated in the Appendix.

\ S
\ FJ‘DIC r)QQ@/
4 - edi e Form of Contract for Dredging and Reclamation Works
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ThefEmployer

2.1

Provision of Site The Employer shall provide the Site and right of access thereto at the times stated in
the Appendix.

2.2

Permits and Licences The Employer shall obtain those permits, licences or approvals in reggechk of any
planning, zoning or other similar permission required for the Works 10 Ceefd, as
stated in the Appendix. The Contractor shall obtain all other pernffits, s and
approvals required for the Works, with the reasonable assistana\ e Bygineer.

2.3 Q

Site Data The Employer shall have made available to the Contr r fMormation prior to
tendering, all data in the Employer’s possession t to the execution of the
Works, including hydrological, sub-water surfa nd sd-bottom conditions, and
environmental aspects. The Contractor shall bE\respdisible for interpreting all such
data, and for inspecting the Site and maki is quiries so far as is practicable
(taking account of cost and time) before su his tender.

2.4 ﬂ >

\Y%

Employer’s Authorised The Employer shall appoint o f hidsersonnel who shall have authority to act for

Person him. This authorised persoshal\e as stated in the Appendix, or as otherwise
notified by the Employer%@ont actor.

The Eihgineer
3.1 ;
The Engineer’s Fmployer shall appoint the Engineer who shall carry out the duties assigned to

Duties and Authority, WA~1n the Contract. If the Engineer is required to obtain any approval from the
Employer prior to carrying out any such duties, those requirements shall be as stated
in the Appendix. The Contractor is entitled to assume that any required approval has
been obtained. The Engineer may assign specific duties and authority to assistants,
and may also revoke such assignment. The assignment or revocation will take effect

when notified to the Parties.

The Engineer and any assistants shall exercise their duties and authority in a fair
manner and in accordance with the Contract. The Engineer and any assistants shall
have full access to the Site and the Works at all times for this purpose. The Engineer
has no authority to relieve the Parties of any responsibilities under the Contract.

3.2
Instructions ~_ The Contractor shall comply with all instructions given by the Engineer in respect of
<E0 Dothe Works including the suspension of all or part of the Works.
A@s-'i'ﬁéx 9 P P
3.3 g =\ T\
- - Z\
Approvals ||., Wit 1NO qbproval or consent or absence of comment by the Employer or the Engineer shall
\_ == _affect the Contractor’s obligations.
Q> oY
~ZDic 22
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Thé=@ontractor

41
General Obligat

4.2

ions

The Contractor shall carry out the Works properly and in accordance with the
Contract. The Contractor shall provide all supervision, labour, Materials, Plant and
Contractor’s Equipment that may be required. The Contractor shall be responsible for
the adequacy, stability and safety of all operations and of all methods of construction.
All Materials and Plant on Site shall, to the extent consistent with the Igys of the
Country, become the property of the Employer on delivery to the Site.

o~

Contractor’s
Representative

\\/
The Contractor shall submit to the Engineer for consent the n e@@ﬂiculam of

the person authorised to receive instructions on behalf of thg Co

PN

4.3

Subcontracting

4.4

The Contractor shall not subcontract the whole of th s. The Contractor shall not
subcontract any part of the Works without the citﬁnt 0 Engineer.

))

Performance Security

If stated in the Appendix, the Contractor s
after the date the Agreement comes oy
from a third party approved (QH
performance security to the C ct
whole of the Works under se

mptoyer. The Employer shall return the

0 thin 21 days of the Employer taking over the

N
—N

Desigh by Contracto

5.1

Contractor’s Design

« O

The Coptgacto carry out design to the extent specified, as stated in the Appendix.
The ' zctor shall promptly submit to the Engineer all designs prepared by him.
' deys of receipt the Engineer may notify any comments or, if the design
NKIBY is not in accordance with the Contract, may reject it stating the reasons. The
Ctor shall not construct any element of the permanent work designed by him
S the expiry of 21 days from the receipt of the design by the Engineer or where the
design for that element has been rejected. Design that has been rejected shall be
promptly amended and resubmitted. When the Engineer has notified comments, the

Contractor may proceed with that element of the Works but shall resubmit the design
and shall take these comments into account as necessary.

—
R iity for The Contractor shall be responsible for his tendered design and design under this
Desi Clause, both of which shall be fit for the intended purposes to be inferred from the
Contract. The Contractor shall not infringe any intellectual property rights in respect
of his design. The Employer shall be responsible for the Specification and
Drawings.
[ 50 D0
DefifBoRigks
., = LA
[E‘.C -v-lJ
6.1

Defined Risks
6

NADiG 22
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war, hostilities (whether war be declared or not), invasion, act of foreign
enemies, affecting the Works,

b) rebellion, terrorism, revolution, insurrection, military or usurped power, or Civil
war, affecting the Works,

C) riot, commotion or disorder by persons other than the Contractor’s and his
subcontractors’ personnel, affecting the Site and/or the Works,

d) ionising radiations, or contamination by radio-activity from any nuclear fuel, or
from any nuclear waste from the combustion of nuclear fuel, radio-active toxic
explosive, or other hazardous properties of any explosive nuclear assembly or
nuclear component of such an assembly, except to the extent to yvhich the
Contractor may be responsible for the use of any radio-active matefia

e) pressure waves caused by aircraft or other aerial devices travellj S or
supersonic speeds,

f) use or occupation by the Employer of any part of the Workks, ept/as may be
specified in the Contract,

Q) design of any part of the Works by the Employer, thadkngipger or others for
whom the Employer is responsible,

h) any operation of the forces of nature affecting {te and/or the Works, which
was unforeseeable or against which a erienged contractor could not
reasonably have been expected to take pkecautfons,

i) Force Majeure,

0 a suspension under Sub-Clause 3.2 ¥ is attributable to any failure of the
Contractor,

K) any failure of the Employer Freer,

)] physical obstructions or, nditions encountered on the Site during the
performance of the which obstructions or conditions were not
reasonably forese an experienced contractor and which the Contractor

ngineer,

m) adverse than those specified in the Appendix,

n) bn caused by any Variation,

0) hefaw of the Contract after the date 28 days prior to the latest

bmission of tenders,

o)) out of the Employer’s right to have the permanent work executed

bver, under, in or through the Site, and to occupy the Site for the permanent

pnage which is an unavoidable result of the Contractor’s obligations to

execute the Works.

T4 for Completion

Li censed copy:

74
Exec Works The Contractor shall commence the Works on the Commencement Date and shall
proceed expeditiously and without delay and shall complete the Works and Sections
(if any) within the Time for Completion.
7.2
Programme The Contractor shall submit to the Engineer a programme for the Works within the
time and in the form stated in the Appendix. The Contractor shall submit revised
~_ programmes to the Engineer whenever reasonably required to do so by the
<€D Do Engineer.
PO =2
/o5 - \
7.3 .h(f | \%
o : Z)
Extension of Tit|qne : + The I,Contractor shall be entitled to an extension to the Time for Completion if he is or
\\_ '\/%ill/be delayed in completing the Works or any Section by any of the Defined Risks,
= Rimim 009/
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subject to any agreement under Sub-Clause 10.1 and subject to the provisions under
Sub-Clause 10.3.

On receipt of an application from the Contractor, the Engineer shall consider all
supporting details provided by the Contractor, consult the Parties, and extend the
Time for Completion as appropriate.

7.4

Late Completion If the Contractor fails to complete the Works or any Section within the Time for
Completion, the Contractor’s only liability to the Employer for such failure ghall be to
pay the amount stated in the Appendix for each day or part of a day for yg#fichshe fails
to complete the Works or Section.
After the issue of a Taking-Over Certificate under Sub-Clause 8 ampunt stated
in the Appendix for each day shall be reduced in the propogijon t value of the
taken over work bears to the total value of the Works or SeC

TaKing-Over

8.1

Completion The Contractor shall notify the Engi ot darlier than 14 days before the date he
considers that the Works or any QitPe complete.

8.2 ¢

Taking-Over Certificate The Engineer shall, within21 sa§er receiving the Contractor’s notice, either issue

a Taking-Over Certificat arties, stating the date on which the Works or
Section were co % reject the Contractor’s notice stating his reasons.
%

Alternatively, the E ) ay issue a Taking-Over Certificate to the Parties stating
that the WorKg or Se€tion, although not fully complete, are ready for taking over,
stating the dgte and putstanding work accordingly.

8.3 W4

Jyer shall take over the Works or Section upon the issue of a Taking-Over
fe Contractor shall promptly complete any outstanding work and,

O Clause 9, clear the Site or Section.

—
Taking-Over The Engineer may, at the sole discretion of the Employer, issue a Taking-Over
Part of the Wo Certificate for any completed part of the Works.

Except as specified or as agreed between the Parties, the Employer shall not occupy
or use any part of the Works prior to the issue of a Taking-Over Certificate for that part
of the Works.

Regvédying Defects

9.1
Remedying Defects The Engineer may at any time prior to the expiry of the period or periods stated in the
_~<¢b DoAppendix, notify the Contractor of any defects or outstanding work, stating a
é)\"} - %@nable period within which the remedial or outstanding work is to be completed.
||"'E‘g 2 _qug’fjct to Clause 9.2, the Contractor shall remedy at no cost to the Employer any
\ % »... defects due to the Contractor’s design, Materials, Plant or workmanship not being in
Q- -@oo@’rdance with the Contract.
8 \ﬁ?p_lo_?ioo Form of Contract for Dredging and Reclamation Works
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The cost of remedying defects attributable to any other cause shall be valued as a
Variation. Failure to remedy any defects or complete outstanding work within the
notified period shall entitle the Employer to carry out all necessary work at the
Contractor’s cost.

9.2

Dredging Works

9.3

The Contractor shall have no obligation to remedy defects in the dredging works
defined in the Appendix notified after the date on which the Works or Section were
completed as stated in the Taking-Over Certificate.

/4
Uncovering and Testing  The Engineer may instruct the uncovering and/or testing of any wo esg/Aas a
result of any uncovering and/or testing it is established that the Cgyitr esign,
Materials, Plant or workmanship are not in accordance wi Cgptract, the
Contractor shall be paid for such uncovering and/or tegting ariation in

Variatians and Claims

10.1

Right to Vary

accordance with Sub-Clause 10.2.

e Engineer may require the Contractor to submit
he proposed varied work, including the time and cost
hen instruct the Variation stating whether or not the time

If the an instruction which will require either the mobilisation of major
dregd ipment additional to that which is intended for use on the Works, or the
e ion of such intended equipment, the Contractor shall notify the Engineer

y&ply. The Contractor shall be under no obligation to comply with this
ion until the time and cost effects have been agreed between the Engineer and
Re-Lontractor.

The Contractor’s entitlement to extension to the Time for Completion and additional
payment under any such Variation shall be determined by any agreement under this
Sub-Clause.

10.2 . @

General Conditions

Variations

Variations shall be valued as follows:

a) at an agreed lump sum price, or

b) where appropriate, at rates in the Contract, or

C) in the absence of appropriate rates, the rates in the Contract shall be used as
the basis for valuation, or failing which

d) at appropriate new rates, as may be agreed or which the Engineer considers

/jggo DEj"C\ appropriate, or

/;‘3\ L RZ\ if the Engineer so instructs, at daywork rates set out in the Appendix for which
|-’gg - gl the Contractor shall keep records of hours of labour and Contractor’s
| Equipment, and of Materials used.

\ \ Y /__,

N AIDIG 29%
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10.3 A Party shall notify the other Party and the Engineer as soon as he is aware of any

Early Warning circumstance which may delay or disrupt the Works, or which may give rise to a claim
for additional payment. The Parties shall take all reasonable steps to minimise these
effects.

The Contractor’s entitlement to extension to the Time for Completion or additional
payment shall be limited to the time and payment which would have been due if he
had given prompt notice and had taken all reasonable steps.

10.4

Contractor’s Right to If the Contractor incurs Cost as a result of any of the Defined Risks, t tractor

Claim shall be entitled to the amount of such Cost, subject to any more speg] Visfn in
the Contract. If as a result of the Defined Risks, it is necessary to ¢ffal orks,
this shall be dealt with as a Variation. \

10.5 QA

N\

Variation and Contractor's The Contractor shall submit to the Engineer an itemi make™p of Variations and

Claim Procedure claims including time and cost effects within 28 day instruction or of the event
giving rise to the claim or such other reason time may be agreed by the
Engineer. The Engineer shall check the Contra@mission, consult the Parties,
and if possible agree the time and cost ) e absence of agreement, the
Engineer shall make a determination.

106 )

\/

enti to any payment or deduction in connection

Employer’s Claim If the Employer considers him

ployer’s submission, consult the Parties, and if
possible agree thg Q of the Employer's entitlement. In the absence of
agreement, the E o@ all make a determination, stating his reasons, and shall
certify such gfriount ss=&’deduction under Sub-Clause 11.4. The Employer shall not
make any oth&r setJgff or deduction.

Q

Contract nd Payment
11.1
Valuation of the Work The Works shall be valued as stated in the Appendix, subject to Clause 10.
11.2 VA\
Advance nt The Engineer shall certify and the Employer shall make an advance payment to the
Contractor of the amount stated in the Appendix when:
a) the Agreement has come into effect, and
b) the Contractor has provided the Employer with a security for the full amount of
the advance payment in a form and from a third party approved by the Employer.
The Employer shall pay within 28 days of delivery of the Contractor’s application for
payment to the Engineer.
/ﬁé,’fﬁagtgmadvance payment shall be repaid by the Contractor by making a deduction from
é) ; thie-net amount due under each interim payment certificate, as stated in the Appendix.
|'IIIL'Lr x : \.2.1"
11.3 1D 1G
Monthly Statemé\nts_ : - T@e Contractor shall be entitled to be paid at monthly intervals:
D - — %)
1 0 \’KFQ_IG_?: Form of Contract for Dredging and Reclamation Works
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a) the value of the Works executed,
b) the percentage stated in the Appendix of the value of Materials and Plant
delivered to the Site at a reasonable time,

subject to any additions or deductions which may be due under the Contract
or otherwise.

The Contractor shall submit each month to the Engineer a statement showing the
amounts to which he considers himself entitled.

11.4 4

retgption
ecified

and the Employer shall pay within 28 days of delive Contractor’s statement to
the Engineer. A copy of the Engineer’s certificate be sexd to the Contractor.
i

Interim Payments The Engineer shall certify the amount shown in the Contractor’s stateme
at the rate stated in the Appendix, less any amount for which the En
his reasons for disagreement, and less any deduction notified
Sub-Clause 10.6. The Engineer may correct any sum previoysly

The Employer may withhold interim paymen eives the performance security
under Sub-Clause 4.4 (if any) and the eviden rance under Sub-Clause 14.1.

11.5 ) y
\VZ
Payment of Retention - In respect of dredging works e he Appendix, the relevant proportion of the

Dredging Works retention shall be included i
Over Certificate. If a Takj
being fully complete, all O@
the outstanding w a

Cefiificate is issued prior to the Works or Section
he retention may be withheld by the Engineer, until
completed.

11.6 =

\—"
Payment of Retention - In respect of@orks 3a‘ther than dredging works, one half of the relevant proportion of
Other Works the retention e included in the next monthly statement after the issue of a

¢r Certificate. The remainder of the relevant proportion of the retention shall
the next monthly statement after either the expiry of the period or
pated in the Appendix, or the remedying of notified defects, or the completion
jgtanding work, all as referred to in Sub-Clause 9.1, whichever is the later.

11.7 V4

YV,

Final Payment % Within 42 days of the latest of the events listed in Sub-Clause 11.5 or 11.6 as
appropriate, the Contractor shall submit a final account to the Engineer together with
any documentation reasonably required to enable the Engineer to ascertain the final
contract value.

Within 28 days after the submission of this final account and any further documentation
reasonably required, the Engineer shall certify and the Employer shall pay to the
Contractor any amount due. If the Engineer disagrees with any part of the Contractor’s
final account, he shall specify his reasons for disagreement when certifying payment.

11.8

Currency ~ Payment shall be in the currency stated in the Appendix.

11.9 SN

Delayed Paym?ﬁi' . : Thé}@?ontractor shall be entitled to financing charges compounded monthly at the rate

' Stated in the Appendix for each day the Employer fails to pay beyond the prescribed
\ : ] ,
\:_ﬁ 4 (E%Da/yment period.

Lipic 22

11
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Default

121

Default by Contractor If the Contractor abandons the Works, refuses or fails to comply with a valid

12.2

instruction of the Engineer or fails to proceed expeditiously and without delay, or is,
despite a written complaint, in breach of the Contract, the Employer may give notice
referring to this Sub-Clause and stating the default.

If the Contractor does not take all practicable steps to remedy the/default, the
following procedure shall apply. 14 days after the Contractor’s f the
Employer’s notice, the Employer may by a second notice given er 21
days, terminate the Contract. The Contractor shall then de the Site
which the
mpletion of the

Employer instructs in the second notice is to be used un
Works.

12.3

N
Default by Employer If the Engineer fails to certify or the Employer @ay in accordance with Sub-

Clause 11.4, or the Employer is, despi complaint, in breach of the
Contract, the Contractor may give notice to this Sub-Clause and stating
the default. If the default is not rem WKNRin 7 days after the Employer’s receipt
of this notice, the Contractor the execution of all or part of the
Works.

If the default is not remedie folfowing procedure shall apply. 14 days after the
Employer’s receipt of the or's notice, the Contractor may by a second notice
given within a furtpe , terminate the Contract. The Contractor shall then
demobilise from th @

>

Insolvency

12.4

, in the case of the Contractor’s insolvency, any Contractor’s Equipment
Employer instructs in the notice is to be used until the completion of the

Payment upon
Termination

12

YV,
% After termination, the Contractor shall be entitled to payment of the unpaid balance of
the value of the Works executed and of the Materials and Plant reasonably delivered
to the Site, adjusted by the following:

a) any sums to which the Contractor is entitled under Sub-Clause 10.4,
b) any sums to which the Employer is entitled in connection with the Contract,
o] if the Employer has terminated under Sub-Clause 12.1 or 12.3, the Employer
shall be entitled to a sum equivalent to 20% of the value of those parts of the
Works not executed at the date of the termination,
d) if the Contractor has terminated under Sub-Clause 12.2 or 12.3, the Contractor
shall be entitled to the Cost of his suspension and demobilisation together with
a sum equivalent to 10% of the value of those parts of the Works not executed
é}:{éb_ﬁ%b%\ at the date of termination.
o 7\
Theznet balance due shall be certified by the Engineer and shall be paid or repaid

N\

|'-. within 70 days of the notice of termination.

/

\ ¥ : y,
9 & Q@

REG
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RiskfaRd JResponsibility

13.1
Contractor’s Care of the
Works

13.2

The Contractor shall take full responsibility for the care of the Works from the
Commencement Date until the date of issue of the Taking-Over Certificate for the
Works, any Section or part. Responsibility for the Works, any Section or part taken
over shall then pass to the Employer. If any loss or damage happens to the Works
prior to the date of issue of the relevant Taking-Over Certificate, the Contractor shall
rectify such loss or damage so that the Works conform with the Contra

Contractor’s Indemnities

13.3

Unless the loss or damage happens as a result of a Defined Ris o) actor shall
indemnify the Employer, the Employer’s contractors, agents and e s against all
loss or damage happening to the Works and against all clai r efpense caused by
a breach of the Contract, by negligence or by othey/@efault e Contractor, his

agents or employees.

al

Liability

13.4

Limit of Contractor’s The maximum liability of the Contractor t r shall be limited as stated in
the Appendix.
LN
\Y%
If a Party is or will be preve fro erforming any of its obligations by Force

Force Majeure

Majeure, the Party affecte aletify the other Party immediately with a copy to
the Engineer. If necessapy, th&ontractor shall suspend the execution of the Works

and, to the extent _adRsg h the Engineer, demobilise the Contractor’s
Equipment.
If the event inu a period of 84 days, either Party may then give notice of

termination tR&t shall/take effect 28 days after the giving of the notice.

Aftg ation, the Contractor shall be entitled to payment of the unpaid balance of
the e Works executed and of the Materials and Plant reasonably delivered

@  adjusted by the following:
—"" any sums to which the Contractor is entitied under Sub-Clause 10.4,

b) the Cost of his suspension and demobilisation, and
C) any sums to which the Employer is entitled in connection with the Contract.

The net balance due shall be certified by the Engineer and shall be paid or repaid
within 70 days of the notice of termination.

Li censed copy:

Insuranée
14.1
Arrangements The Contractor shall, prior to commencing the Works, effect insurances of the types,
/\;;Fb Dogjﬁ\he amounts, for the periods, and naming as insured the persons, all as stated in
C‘) Appendlx except for items (a) to (g) and (i) to (g) of the Defined Risks as set out in
|gg SuﬁﬁCIause 6.1. The policies shall be issued by insurers and in terms approved by the
Employer The Contractor shall provide the Employer with evidence that any required
\ Q) %o /Lcy is in force and that the premiums have been paid.
G it ¥ 'C?D'C 200 13
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14.2 If the Contractor fails to effect or keep in force any of the insurances referred to in the

Failure to Insure previous Sub-Clause, or fails to provide satisfactory evidence, policies or receipts, the
Employer may, without prejudice to any other right or remedy, effect insurance for the
cover relevant to such default and pay the premiums due and recover the same as a
deduction from any other monies due to the Contractor.

Resalution of Disputes

15.1

Adjudication Unless settled amicably, any dispute or difference between the Gghtr, d the
Employer which arises out of or in connection with the C 7 ingluding any
opinion, instruction, determination, certificate or valuation Qr of Ision of the
Engineer, shall be referred by either Party to adjudication by aYAB il accordance with
the attached Rules for Adjudication (“the Rules”). T AB S be one or three
members agreed by the Parties, as stated in e pendix. In the event of
disagreement, the members shall be appointed {flcord e with the Rules.

15.2

Notice of Dissatisfaction If a Party is dissatisfied with the decision o

N

B or if no decision is given within
e notice of dissatisfaction to the other
Party with copies to the DAB an r referring to this Sub-Clause within 28
days of receipt of the decision e Xy of the time for the decision. If no notice of
dissatisfaction is given withirghe ss¢ified time, the decision shall be final and binding
on the Parties. If notic atisfaction is given within the specified time, the
decision shall be bindi rties who shall give effect to it without delay unless
and until the decisigri o B is revised by arbitration.

the time set out in the Rules, the Pa

f

P |

15.3

Arbitration

14

="
Unless settle@oly, any dispute in respect of which the DAB’s decision (if any)

has ngi-eco al and binding shall be finally settled by international arbitration.

International Chamber of Commerce,
the dispute shall be settled by three arbitrators appointed in accordance with
these Rules, and

C) the arbitration shall be conducted in the language referred to in Sub-Clause
1.5.

The arbitrators shall have full power to open up, review and revise any certificate,
determination, instruction, opinion or valuation of the Engineer, and any decision of the
DAB, relevant to the dispute. Nothing shall disqualify the Engineer from being called
as a witness and giving evidence before the arbitrators on any matter whatsoever
relevant to the dispute.

Neither Party shall be limited in the proceedings before the arbitrators to the evidence
or arguments previously put before the DAB to obtain its decision, or to the reasons
for dissatisfaction given in its notice of dissatisfaction. Any decision of the DAB shall
_+eb Dope admissible in evidence in the arbitration.
S
Ar’b%}ation may be commenced prior to or after completion of the Works. The
_oblig;iations of the Parties, the Engineer and the DAB shall not be altered by reason of
: - a'yérbitration being conducted during the progress of the Works.

NG 29

REG

-~

Form of Contract for Dredging and Reclamation Works



®FI DI C

Heri ot Watt University, 07/02/2012, Uncontrolled Copy,

heri otwatt,

Li censed copy:

General Conditions

INDEX OF SUB-CLAUSES

Sub-Clause
Adjudication 15.1
Advance Payment 11.
Approvals
Arbitration
Arrangements, Insurance
Commencement Date 1
Communications 1.5
Completion 8.1
Contractor’s Care of the Works 13.1
Contractor’s Design 5.1
Contractor’s Indemnities 13.2
Contractor’s Representative 4.2
Contractor’s Right to Claim 10.4
Currency 11.8
Default by Contractor 12.1
Default by Employer 12.2
Defined Risks 6.1
Definitions 1.1
Delayed Payrrjen 11.9
Dredging WoKs 9.2
10.3
2.4
10.6
3.1
3.2
Execution of the Works 71
Extension of Time 7.3
Failure to Insure 14.2
Final Payment 11.7
Force Majeure 13.4
General Obligations, Contractor 41
Insolvency 12.3
Interim Payments 11.4
Interpretation 1.2
<D Dgkate Completion 7.4
é&y : l%%M " 1.4
fg* Lﬁ%pﬂ@dﬁy 13.3
B _ 'I\,/Io/m’;[hly Statements 11.3
%

Page

14
10

12
11

10
15



®FI DI C

Heri ot Watt University, 07/02/2012, Uncontrolled Copy,

heri otwatt,

Li censed copy:

16

Notice of Dissatisfaction

Payment of Retention - Dredging Works
Payment of Retention - Other Works
Payment upon Termination
Performance Security

Permits and Licences

Priority of Documents

Programme

Provision of Site

Remedying Defects
Responsibility for Design
Right to Vary

Site Data
Statutory Obligations
Subcontracting

Taking-Over Certificate
Taking-Over Part of the Works

Uncovering and Testing

Valuation of the Works
Valuation of Variations

Variation and Contractor’s_Clal\Pro&edure

15.2 14
1.5 11
11.6 11
12.4 12
4.4 6
2.2 5
1.3 4
7.2 7
2.1 5
9.1 8
6

9

2 5
6 4
4.3 6
8.2 8
8.3 8
9.3 9
11.1 10
10.2 9
10.5 10

@\

_XED_DOx
,{/\)\y O\
I{<; 7o\
{ E‘L_" % \

ja

N A ® /'r:
NADic 2957

Form of Contract for Dredging and Reclamation Works



®FI DI C

Heri ot Watt University, 07/02/2012, Uncontrolled Copy,

heri otwatt,

Li censed copy:

AGREEMENT

GENERAL CONDITIONS
Form of Contract RULES FO TION
FOR DREDGING AND
RECLAMATION WORKS K

(i N&S FOR GUIDANCE

First Edition 2006

Rules for Adjudication

O

@f\

FEDERATION INTERNATIONALE DES INGENIEURS-CONSEILS
INTERNATIONAL FEDERATION OF CONSULTING ENGINEERS
INTERNATIONALE VEREINIGUNG BERATENDER INGENIEURE
FEDERACION INTERNACIONAL DE INGENIEROS CONSULTORES



®FI DI C

Heri ot Watt University, 07/02/2012, Uncontrolled Copy,

heri otwatt,

Li censed copy:

Rules for Adjudication

referred to in Sub-Clause 15.1

General 1 Any reference in the Conditions of Contract to the Rules forAdjudicslizh shall
be deemed to be a reference to these Rules.

2 Definitions in the Contract shall apply in these Rules.
A
Appointment of 3 The Parties shall jointly ensure the appoisdent oKkhe DAB. The DAB shall
Adjudicator comprise one or three suitably qualified mgmbe

gyaf#tie application to the other Party, to any
appointing authority nal QContract or, if none, to the President of FIDIC
or his nominee, to .\ the appointment of the DAB, and such
appointment shall e finRkkand*conclusive.

Went may be terminated by mutual agreement of the

Parties. Th $) appointment shall expire when the Works have been
compl Meen any disputes referred to the DAB shall have been
withdrgwn ordecided, whichever is the later.

N\

Terms of Appointment 6 %ember is to be, and is to remain throughout his appointment, impartial
axyl independent of the Parties and shall immediately disclose in writing to the

arties anything of which he becomes aware which could affect his impartiality
or independence.

7 The members shall not give advice to the Parties or their representatives
concerning the conduct of the project of which the Works form part other than
in accordance with these Rules.

8 No member may be called as a witness by the Parties to give evidence
concerning any dispute in connection with, or arising out of, the Contract.

9 The members shall treat the details of the Contract and all activities and
hearings of the DAB as confidential and shall not disclose the same without the
prior written consent of the Parties. The DAB shall not, without the consent of
the Parties, assign or delegate any of its work under these Rules or engage
legal or technical assistance.

/:‘3\5% == %\ A member may resign by giving 28 days’ notice to the Parties. In the event of
fwh ’ %l resignation, death or incapacity, termination or a failure or refusal to perform the
\ . : | duties of a member under these Rules, the Parties shall agree upon a

/-"' replacement within 14 days or Rule 4 shall apply.
a

Rules for Adjudication
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12

A member shall in no circumstances be liable for any claims for anything done
or omitted in the discharge of the member’s duties unless the act or omission
is shown to have been in bad faith.

If a member shall knowingly breach any of the provisions of Rule 6 or act in bad
faith, he shall not be entitled to any fees or expenses hereunder and shall
reimburse each of the Parties for any fees and expenses properly paid to him
if, as a consequence of such breach any proceedings or decisions of the DAB
are rendered void or ineffective.

V74

Payment 13

P
Adj

14

15

16

17

18

Each member shall be paid the fees and expenses set out in { dicgtor’s
Agreement.

The retainer fee, if applicable, shall be payment in full for:
(@ being available, on 28 days’ notice, for aprearingsarid Site visits;

(b)  all office overhead expenses such cretaxil services, photocopying
and office supplies incurred in conlection|ith his duties;

(c) all services performed hereu ept those performed during the
days referred to in Rulg

foreach working day preparing for or attending Site
visits or hearings or pi i ecisions including any associated travelling time.

The retainer and hall remain fixed for the period of 24 months.
All payment members shall be made by the Contractor who will be
entitlegt0™ b mbursed half by the Employer. The Contractor shall pay

invoicad, addrgssed to him within 28 days of receipt. Each member’s invoices
or any ly retainer shall be submitted quarterly in advance and invoices

formed during the relevant period. A member may suspend work if any
nvoice remains unpaid at the expiry of the period for payment, provided that 7
days’ prior notice has been given to both Parties.

If the Contractor fails to pay an invoice addressed to it, the Employer shall be
entitled to pay the sum due to the member and recover the sum paid from the
Contractor.

or Obtaining 19

icator's Decision

A dispute between the Parties may be referred in writing by either Party to the
DAB for its decision, with a copy to the other Party. If the DAB has not been
agreed or appointed, the dispute shall be referred in writing to the other Party,
together with a proposal for the appointment of a DAB. A reference shall identify
the dispute and refer to these Rules.

20 The DAB may decide to visit the Site. The DAB may decide to conduct a

/./:{'é'i) 565\ hearing in which event it shall decide on the date, place and duration for the

_/\\}jx - Of, hearing. The DAB may request that written statements from the Parties be
Fit; s o\ . ) , ,

(L Z) presented to him prior to, at or after the hearing. The Parties shall promptly

“\,__.__ @
NS

| provide the DAB with sufficient copies of any documentation and information
/ relevant to the Contract that he may request.

Form of Contract for Dredging and Reclamation Works
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The DAB shall act as impartial experts, not as arbitrators, and shall have full
authority to conduct any hearing as it thinks fit, not being bound by any rules
or procedures other than those set out herein. Without limiting the foregoing,
the DAB shall have power to:

@ decide upon the DAB’s own jurisdiction, and as to the scope of any
dispute referred to it,

(b) make use of the members’ own specialist knowledge, if any,
() adopt an inquisitorial procedure,
(d) decide upon the payment of interest in accordance i ract,

(e) open up, review and revise any opinion, iNgtructiQR, ~&étermination,
certificate or valuation, related to the dispute,

! refuse admission to hearings to any péfs other than the Employer,
the Contractor and their respectiy, presexdatives and the Engineer,
and to proceed in the absence of\any Farty who the DAB is satisfied
received notice of the hearing

All communications between of of YRe Parties and the DAB and all hearings
shall be in the langua Adjudicator’s Agreements. All such
communications shall b pie the other Party.

y after the day on which the DAB received a
on which the last of the Adjudicator’s Agreements
B shall give written notice of its decision to the Parties.
clude reasons and state that it is given under these Rules.

The sha)l endeavour to reach a unanimous decision, failing which the
jority issue its decision. The other member may publish his dissenting

NOne member fails to attend a hearing, the other members of the DAB may
proceed in the member’s absence, unless the Parties agree otherwise.

Heri ot Watt University,

heri otwatt,

Rules for Adjudication

Li censed copy:



®FI DI C

Heri ot Watt University, 07/02/2012, Uncontrolled Copy,

heri otwatt,

Li censed copy:

Adjudicator’s Agreement

Identification of Project:

(the “Project”) @\\7
Name and address of the Employer:

(the “Employer”) %

Name and address of Contractor:

RON
A8

(the “Contractor”)

Name and address of mamb

(the “membe©\\//

he Employer and the Contractor have entered into a contract (“the
of the execution of the Project and wish to appoint the member to the
spcordance with the Rules for Adjudication [“the Rules”].

The Employer, Contractor and member agree as follows:

1. The Rules and the dispute provisions of the Contract shall form part of this
Agreement.

2. The member shall be paid:

A retainer fee of per calendar month
(where applicable)

A daily fee of

Expenses (including the cost of telephone calls, courier charges, faxes and
<ED Da‘é\ telexes incurred in connection with his duties: all reasonable and necessary
/\/\jx 7\ travel expenses, hotel accommodation and subsistence and other direct travel

.";G) 4 b \
Isn&u re ] 3"-] expenses).
| 5
\ / ) ) )
X 4 / Receipts will be required for all expenses.
O
e et Form of Contract for Dredging and Reclamation Works
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The member agrees to act in accordance with the Rules and has disclosed to
the Parties any previous or existing relationship with the Parties or others
concerned with the Project.

This Agreement shall be governed by the law of

The language of this Agreement shall be 5

SIGNED BY

for and on behalf of the Employer in the pre of

Witness (D N
Name % ;\—//
Address

Date /\\ \V

%\’
SIGNED BY \&
—\\
'.4% ntractor in the presence of

forand on b

Witne
Name

SIGNED BY

the member in the presence of

Witness
Name
Address
Date

Li censed copy:

Rules for Adjudication DG = e
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Particular Conditions

Note

It is intended that this contract will work satisfactorily without any

Conditions. However, if the requirements of the project make it desira mend
any Clause or to add provisions to the Contract, the amendment ftons
should be set out on pages headed Particular Conditions. Care shgdl n with
the drafting of such Clauses especially in view of the high ¢ en to the
Particular Conditions by Sub-Clause 1.3. \%

© FIDIC 2006
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AGREEMENT

GENERAL CONDITIONS
Form of Contract RULES FO ATION
FOR DREDGING AND
RECLAMATION WORKS K

Qi N(}ﬁs FOR GUIDANCE

First Edition 2006

Notes for Guidance

O

@f\

FEDERATION INTERNATIONALE DES INGENIEURS-CONSEILS
INTERNATIONAL FEDERATION OF CONSULTING ENGINEERS
INTERNATIONALE VEREINIGUNG BERATENDER INGENIEURE
FEDERACION INTERNACIONAL DE INGENIEROS CONSULTORES
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Notes for Guidance

(not forming part of the Contract)

General

Agreement

Notes for Guidance

The objective of this Contract is to express in clear and simplgzter itional
procurement concepts. The Contract is intended to be suif r types of
dredging and reclamation work and ancillary construction. Jf it I ed that the

Contractor should undertake design, this is also provided for

There are no Particular Conditions, although these Nétscontain alternative wording
for consideration in particular circumstances. A essayp additional information is
intended to be provided in the Appendix, which is\to be Jgad as part of the Agreement.
This is a single document combining m d Acceptance reflecting the

\%: saged.

relatively straightforward nature of the projes

Employer to set out in the SR&Cfi 8N and Drawings the full scope of works,
including the extent of any ots\ done by the Contractor.

As is usual for dredgin
must act fairly. @

P |

\—""
The printed @sages a simple procedure of offer and acceptance. In order to
avoid the traps uncertainties that surround “letters of acceptance” and “letters of

inte ‘ﬁ’?: as thought preferable to promote a clear and unambiguous practice.

Qiehged that the Employer will write in the Employer’s name in the Agreement and
e Appendix where appropriate and send two copies to tenderers together with
Re-Bpecification, Drawings etc forming the tender package. In respect of both copies,
the Contractor is to complete, sign and date the Offer section and complete any
remaining spaces in the Appendix. Having decided which tender to accept, the

Employer signs the Acceptance section of both copies and returns one copy to the
Contractor. The Contract comes into effect upon receipt by the Contractor of his copy.

If post-tender negotiations are permitted and changes in specification or price are
agreed, then the form can still be used after the Parties have made and initialled the
appropriate changes to their respective documents. The Contractor thus makes a
revised offer in response to the Employer’s revised tender documents and the revised
offer is accepted by the Employer signing and returning the Acceptance form. If the
changes are extensive, a new form of Agreement should be completed by the Parties.

As the Contract comes into effect upon receipt of the signed Acceptance by the

/,.géfb_ﬁi'(‘quwrtnractor, the Employer should take steps to establish when receipt occurs, for
é‘)y e%;\_ ple by requiring the Contractor to collect and sign for the Agreement.

il & Z\

o '} |
|. ~, The tendering procedure will follow the law of procurement in the Country. The printed
\ N fornmi serves the function of a tender form until both Parties have signed.

\Z: AIDic 2993/ A
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When the applicable law imposes any form of tax such as VAT on the Works, the
Employer should make clear whether tenderers should include such taxes in their
prices. Similarly, if payment is to be made in whole or in part in a currency other than
the currency of the Country, the Employer should make this clear to tenderers (see
Sub-Clause 11.8).

Appendix Any Notes for Guidance on the completion of the Appendix are to be found in the

Notes to the Clauses concerned. The Employer should complete the Appendix as
indicated prior to inviting tenders and should insert “not applicable” against Ahe space
next to any Sub-Clause which he does not wish to use or have pendix
completed. Conversely, tenderers should complete all the spaces th left
open by the Employer. Tenderers may be asked to insert a Time ion at
1.1.10 and for completion of Sections if none is specified. tepderers are
required to submit design with their tenders, the documentg.contalyj e tendered
design should be identified by the tenderer against item 1.1.
A number of suggestions have been made in the KpRepdix, such as the time for
submission of the Contractor’s programme und b-Claxse 7.2 and the amount of
retention under Sub-Clause 11.4. If the Employgf\adoptd these suggestions, no action
is required. Otherwise, they should be del% aced.

General Provisions 1.1 Definitions. The definj e Conditions are not all the same as
those to be found in&QKer ¢ Contracts. This results from the desire for
simplicity in this f ontract. Significantly different definitions include
Commencem Deithed Risks, Site, Variation and Works.

1.1.1 “Contra
which _d
or
Doc identification is necessary to avoid any possible doubt, for
gxample because specifications have been subject to revisions. A complete
i5t~0f Drawings is always desirable and could be attached on a separate
sheet.
There should normally be no need for Particular Conditions but if
amendments to these Conditions are required, they should be inserted on
the sheet headed Particular Conditions and given priority over the General
Conditions. If none, delete the reference in the Appendix. If there is no bill of
quantities, delete the reference in the Appendix.
If there are additional documents that are required to form part of the
Contract, such as schedules of information provided by the Contractor,
these should be added by the Employer. Consideration should be given in
each case to the required priority.
If a letter of acceptance is used, it should be given high priority, with or in
place of the Agreement, for example.

P /\,D_DO(N 2 “Specification”. The Specification should set out in clear terms any design
__,{9‘)\ ”Og\.\. that the Contractor is required to undertake, including the extent to which
|§“;J (%ﬂ any design proposals are to be submitted with the tender. If none, the
reference in the Appendix to the Contractor’s tendered design should be
'\\ )\ Y, deleted.

B \_‘pr_rc’_q?g// Form of Contract for Dredging and Reclamation Works
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1.1.6 “Engineer”. The duties of the Engineer should include inspection of the
Works. These inspection duties should be described in detail in the
Specification.

1.1.8 “Commencement Date”. The starting date for the Contract is 28 days
after the date when the Contractor receives the Agreement signed by the
Employer, unless the Parties agree otherwise. Therefore, the Employer
should ensure an adequate official record of this event.

1.1.16  “Force Majeure”. This may include, but is not limited to, exceptiggal events
or circumstances of the kind listed below so long as all of the foggPconditions
stated in the definition have been satisfied:

a) war, hostilities (whether war be declared or
foreign enemies,
b) rebellion, terrorism, revolution, insurrectio

INHTvagion, act of

ry or usurped

power, or civil war,

C) riot, commotion, disorder, strike or | t by persons other than the
Contractor’s and his subcontra " pers@xnel,

d) munitions of war, explosivg\ matéyials, ionising radiation or

contamination by radioacit
Contractor’s use of su
radioactivity, and
€e) natural catastro
volcanic activi

as may be attributable to the
itions, explosives, radiation or

s earthquake, hurricane, typhoon or

1.1.19  “Section”. Thg.conssguerfces of deciding to have sectional completion of

the Works are d in the Notes under Sub-Clauses 7.1 and 7.2
below. @
1.1.23  “Wgrks”. erm is intended to cover all the obligations of the Contractor,

inclyding ghy design and the remedying of defects.

1.5 ommunications. The problem of language is addressed by requiring all
vritten communications to be in the language stated in the Appendix. Any
arbitration will be conducted in the specified language, as required by Sub-
Clause 15.3.

1.6 Statutory Obligations. Changes to the law after the date 28 days prior to
the latest date for submission of tenders are at the Employer’s risk and any
delay or additional cost are recoverable by the Contractor (see also Sub-
Clause 6.1 below).

It is usual for Employers who are port and harbour authorities to waive fees
and charges levied on users, in respect of their Contractors’ activities.
Restrictions on working hours and noise should be stated in the

Specification.

The Employer 2.1 Provision of Site. Unless the Parties have agreed otherwise, the Site must
- be handed over by the Employer to the Contractor on the Commencement
3 K€D ij'é\\ Date. This is 28 days after the Contract has come into effect, which occurs
(’:‘3\? ' %\1 when the signed Agreement has been returned by the Employer to the
""F‘_'r" *_a \ Contractor (see also Sub-Clause 1.1.8 above). Where the Site is to be
|'-. : shared with other contractors or will be used by shipping or other uses, this

L g / should be stated in the Specification.

\ __ - Q:(;)‘//

Notes for Guidance N QD_'JG__KO C
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The Engineer

2.2 Permits and Licences. [f for any reason, permits etc may also be required
from places other than the Country, this Sub-Clause could be confined by
the addition at the end of the words:

“... in the Country but not elsewhere.”

2.3 Site Data. [t is important that the Employer supplies all of the information
gathered by the Engineer or others in designing the Works as part of the
tender documents. This should comprise the results of all investigations into
the Site, both marine and land. Interpretative notes should not be supplied
as the Contractor is responsible for interpreting all data. At is not

available. When considering the time allowed for te ' when
considering the time and cost of carrying out site invegi ns,/particularly

compliance with this requirement is strongly advise
2.4 Employer’s Authorised Person. For thedgUQses of efficient and certain

administration of the Contract, it is copgdered ential that the Employer
should nominate an authorised represttativg) The Contractor should know

who in the Employer’s organisatiQais Ised to speak and act for the
Employer at any given time. widual should be named in the
Appendix. @
V74 S
3.1 The Engineer’s d Authority
The principal ' the Engineer under the Conditions are to be found in

> ,4.3,56.1,7.3,8.2,8.3,9.1,9.3,10.1,10.2, 10.5, 11.1
to 11.7.iRg g/12.4, and 13.4.

To \tRe exjgnt that the Employer has appointed the Engineer to carry out
dutie er the Contract, he should be careful not to perform such duties
imself, in order to avoid the risk of conflicting instructions and decisions.

It is important for the Employer to set out clearly in the Appendix any limits
he wishes to impose on the Engineer’s authority to instruct Variations. After
the Contract is awarded new limitations cannot be imposed without the
agreement of the Contractor. The limits envisaged could be financial, relating
to extensions of time or scope, i.e. a function or facility beyond that
described in the Specification or shown on the Drawings. In the event of the
Employer requiring a change beyond the limits set by him for the Engineer,
the Employer has to either instruct the change himself, or inform the
Contractor that the Engineer has special permission to issue the change as
a Variation. Any change instructed by the Employer would not be a Variation
in accordance with the Contract but would constitute an additional
agreement between the Contractor and the Employer and as such the terms
of the Contract with regard to valuation etc. would not necessarily apply.

In the event of the Employer not wishing to engage an Engineer so as to
administer the Contract himself, the above listed Sub-Clauses will need
amending in the Particular Conditions to allow the Employer’s name to be

§ HO%“- substituted for these duties in lieu of the Engineer.
\ v I3 ) Approvals. The term “approval” is only used in the Conditions in relation to
\. the performance security at Sub-Clause 4.4 and insurances at Sub-Clause

X F\Q /"
&G 2%
Nt Form of Contract for Dredging and Reclamation Works
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The Contractor

14.1. It is important that risks such as those of poor workmanship or
Contractor’s design are not transferred to the Employer unintentionally. The
Sub-Clause is intended to prevent argument.

4.1

4.4

General Obligations. It is important that the Contract contains some
benchmark standard with which the Contractor is required to comply. If a
more specific set of standards could be referred to for a particular project,
then an amendment in the Particular Conditions would be desirable.

Performance Security. Suggested forms of performance g€cusity are
given in Annex A: Demand Guarantee and Annex B: Surety OyRVer,
local commercial practice often dictates the form. T and a
reference to the desired form of any required security(sh set out in
the Appendix. It is common practice for the amgunt erformance
security to be reduced pro rata to the value of SechQRs of parts taken over
by the Employer.

Design by Contractor 51

Notes for Guidance

5.2

N
Contractor’s Design. As with all degign-bull@ contracts it is essential that
the Employer’s requirements aresgesci learly and precisely including

Emdloyer procures any part of the design,
Wwill be shared as this Contract makes the

onditions avoid the confusing concept of approval
of desig re submitted and may be returned with commments or
rejected.
Engfreer | ected to act in a timely manner. The risk of error in the
CoXractors design remains with the Contractor regardless of approval,

com or silence from the Engineer. See also Sub-Clause 3.3.

acilitate the requirement set out in this Sub-Clause it is recommended
that a detailed procedure is included in the Specification, on the submission
and resubmission of the Contractor’s design.

Responsibility for Design. The Contractor’s responsibility for his design
remains, including fulfilment of the purpose for which the Works are
required, as is made clear here and in Sub-Clause 3.3. In the event of
conflict between the Specification and Drawings and the Contractor’s
tendered design, the order of priority in the Appendix makes it clear that the
Employer’'s documents prevail. This means that if the Employer prefers the
Contractor’s tendered solution, the Specification and Drawings should be
amended before the Employer accepts the Offer. Otherwise a Variation
would be needed.

The Contractor must ensure that the parts of the Works designed by him
are fit for their intended purposes.

If a Party wishes to protect the intellectual property in his design, provision
must be made in the Particular Conditions.

& N\
[ Z\
| oc —|
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Defined Risks 6.1

Defined Risks. This Sub-Clause gathers together in one place the grounds
for extension of time under Sub-Clause 7.3, the grounds for claims under
Sub-Clause 10.4, and the exclusions on the Employer’s right for indemnity
under Sub-Clause 13.2.

This Clause does not itself create an entitlement to time or money but is, in
effect, a definition clause, defining the meaning of the term Defined Risks for
the purposes of Sub-Clauses 7.3, 10.4 and 13.2. The definition of Defined
Risks at Sub-Clause 1.1.15 refers to Sub-Clause 6.1.

ltems (a) to (g) and (i) to (g) are excluded from the obligation toAis
see Sub-Clause 14.1.

In relation to the weather, it will be necessary to speci Appendix the
conditions that are to be at the Employer’s risk. khe could well
refer in turn to a section of the Specification. The that will bring a
dredging project to a halt will normally depep@ on the~arédging equipment
mobilised. Different plant operating on the roject may be more or less
susceptible to wave action, for exa 7 If wsather downtime is to be
payable through the Bill of Quantities)the qygstions remain of programme
and prolongation costs. What all n Id the Contractor have made
for bad weather and the resultan ation costs? A given number of

lect to nullify this Sub-Clause 6.1(m) by stating that all
are the Contractor’s risk.

Iterq\(h) agdiresses the natural catastrophes such as unseasonal hurricanes,

tidal s, volcanoes and such. It is not normally taken to be a “bad
@%ather” provision.
P

Time for Completion @

/'/-'—D Jr_}(j \
/ AN
[ ' :—7:|
: \ )
D = o/
E &I 2927

N>

Execution of the Works. The Employer may decide, when preparing the
tender documents, to have one Time for Completion for the whole of the
Works, or alternatively, to have Sections of the Works for which separate
earlier Times for Completion can be stated as well as for the whole of the
Works. If the Employer elects to have Sections then it is necessary to:

a) complete the definition of Sections shown at the end of the Appendix
in respect of Time for Completion and amount payable due to failure
to complete;

b) clearly identify in the Specification and/or on the Drawings the extent
of each Section, cross-referenced back to the Appendix;

C) write the tender documents so that the tendered cost for each
Section is shown separately.

See also the Notes under Sub-Clause 1.1.18 and 11.1.

Programme. The Appendix should stipulate any particular requirements as
to the form and level of detail of programme and progress reports to be
submitted. Where appropriate, the Appendix should also refer to the
relevant section of the Specification, where these details can be given.

Form of Contract for Dredging and Reclamation Works
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Taking-Over

7.3

7.4

Where Contractor’s design is required, the Appendix could stipulate that the
programme should show the dates on which it is intended to prepare and
submit drawings etc. If Sections are used, these should be identified on the
programme.

Extension of Time. The test for entitlement to an extension of time is
whether it is appropriate. This means that if an event under Sub-Clause 6.1
caused critical delay to the Works and it is fair and reasonable to grant an
extension of time, the Engineer should do so. An extension of time should
not be granted to the extent that any failure by the Contractor to give an
early warning notice under Sub-Clause 10.3 contributed to th

Late Completion. There is a maximum amount, whic Ctor is
liable to pay for late completion, specified in the Appe % pf the sum
stated in the Agreement is suggested. If Sections gee us 10% should
apply to an aggregate of all the Sections and the le of/the Works.

A

8.1

8.2

8.3

/4
Completion. The procedure for takin r ms equally to the whole of
the Works or to Sections, if used.

Taking-Over Certificate. In Iinermal practice, it is not envisaged
that the Works need be 10296 ¢pm ete before the Employer may take over.
Once the Works are re d for their intended purpose, the notice
should be given.

TS

If any tests arg u toYe completed prior to taking-over, these should
be specified in ication. The definition of Works is broad enough to
include ts.

Takirg-O rt of the Works. In addition to the provision for the Employer
eleyng tg Jorescribe Sections in the tender documents, the Engineer may
issu ing-Over Certificate to enable the Employer to take over completed

barts of the Works other than as defined in a Section, in accordance with the
¥ployer’s sole discretion. In this event, it is advisable to:

a) consult with and give fair warning to the Contractor of this intention, and
b) agree with the Contractor the value of the parts of the Works taken
over for the purpose of adjusting the retention (Sub-Clause 11.6).

Special considerations may apply when the Site is in continuous use, for
example by shipping.

R Defects 9.1

Notes for Guidance

A \
(o} 2\
[ Z\
| oc =i

Remedying Defects. There is no defined Defects Liability Period but
during the period - normally 365 days - from the date of taking-over, the
Engineer may notify the Contractor of defects. As this contract document
allows for Sections or parts of the Works to be taken over in addition to the
whole of the Works, it would not be unusual to have several 365 day periods
for notifying defects to be in operation at the same time.

The Engineer may also notify defects at any time prior to taking-over any of
the Works.

The liability of the Contractor for defects will not normally end with the expiry
of the period stated in the Appendix. Although he is then no longer obliged

G
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9.2

9.3

to return to Site to remedy defects, the defect represents a breach of
contract for which the Contractor is liable in damages. This liability remains
for as long as the law of the Contract stipulates, often 3, 6 or 10 years from
the date of the breach. If this long-term liability is to be reduced or
eliminated, a Clause in the Particular Conditions is required.

The Contractor must remedy such defects within a reasonable time. If he
fails to do so, the Employer may employ others for that purpose at the
Contractor’s cost.

Dredging Works. Dredging is excluded from the provision i

The extent of dredging works is defined in the Appe
important that the Specification and Drawings cl
Employer intends to be classed as dredging in t
Notes under Sub-Clause 11.1 where it is required t
is clearly separated in the tender docume so th
properly apportioned.

Uncovering and Testing. With reégard tfg inspection of work before

covering up, the requirements s% ed in the Specification.

Variations and Claims 10.1

y .
/5 2\
[ ' :—7:| |
: \\ y
D = o/
H &I 2927

Right to Vary. “Vari
Specification or Draw
a change to part
his tender or after thedGontract has been awarded, then this has to be done
by way of a o the Specification or Drawings, which by Sub-
Clause 5 revail over Contractor’s design.

TheZontr S position has been protected to prevent Variations being
iss\igRd whigh could unfairly harm his trading position due to the nature of
dre nd reclamation works. The provisions are the exclusion of:

Variations to omit work and give it to another contractor or to be
carried out by the Employer himself, or

b) Variations that will require the mobilisation of further major dredging
equipment unless the time and cost effect can be agreed in advance.

It is recommended that in the event of either of the above situations becoming
necessary on a project, the Employer and/or the Engineer should enter into
the earliest discussion with the Contractor to agree an amicable way of
allowing the Contract to proceed. In addition, the Engineer may apply this
principle to any Variation by requiring the Contractor to submit quotations with
time and cost effects for agreement prior to his issue of the Variation. It would
be in the interest of both the Employer and the Contractor if Variations could
be issued for which both time and cost effects were agreed. The Contract
allows, however, for the issue of Variations in the event that this has not been
possible, in which case the process of valuation and extension of time will be
dealt with in accordance with Sub-Clauses 7.3 and 10.2 respectively.

Valuation of Variations. This Sub-Clause sets out alternative procedures
for the valuation of Variations, to be applied in the order of priority given. It
applies equally to omissions as to additional works.

a) an agreed lump sum should be the first method to be considered as

Form of Contract for Dredging and Reclamation Works
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10.3

10.4

10.6

it can encompass the true cost of a Variation and avoid subsequent
dispute over the indirect effect. The Employer can invite the
Contractor to submit an itemised make-up (Sub-Clause 10.5) before
instructing the Variation so that an agreed lump sum can form part of
the instruction

b) alternatively, a more traditional approach can be taken by valuing the
Variation at rates in the bill of quantities and any schedules

or using these rates as a basis ¢)

or using new rates d)

€) daywork rates are normally used when the VYariafi of an
indeterminate nature or is out of sequence with4ke aipying Works.
To ensure reasonable daywork rates, provigion e made for

these to be priced competitively in the tendeqocynents.

Early Warning. This Sub-Clause an -Clause 10.5 require the
Contractor to notify the Engineer of ey, prom¥ly and to detail any claim
within 28 days. If the effects of the evgnt are Jrjcreased or if the ability of the
Engineer to verify any claim is ct he failure to notify, then the
Employer is protected.

Contractor’s Right to Sub-Clause entitles the Contractor to
claim his Cost in th
qualification. If th
priced item in the
replace the ac

a delay

of QUantities for time-related overheads, this would
f delay for time-related overheads, in the event of
a Defined Risk.

In connection with the Contract would be the Employer remedying

Contract Price and

of a
@CTS under Sub-Clause 9.1 and claiming the cost back from the Contractor.

N>

11.1

Payment

Notes for Guidance

& N\
[ )
| oc el |
\
4
S DIc 29>/

Valuation of the Works. Normally only one of the options in the Appendix
should be used to indicate how the sum in the offer is be calculated and
presented. It is important that the tender documents are written so that the
costs of dredging are kept separate from the remaining works to allow for
the operation of Sub-Clauses 9.1, 11.5 and 11.6. In addition, the tender
documents should separate the works included for in different Sections
(Sub-Clause 7.1 refers).

The following explains what is intended by the different forms of payment:
Lump sum price A lump sum offer without any supporting details.
This would be used for very minor works where
Variations are not anticipated and the Works will

be completed in a short period requiring only one
payment to the Contractor.

Lump sum price with
schedules of rates

A lump sum offer supported by schedules of
rates prepared by the tenderer. This would be a
larger contract where Variations and stage
payments would be required. If the Employer does
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not have the resources to prepare his own bill of
quantities then this alternative would be suitable.

Lump sum price with A lump sum offer based on bill of quantities

bill of quantities prepared by the Employer. This would be the
same as last but where the Employer has the
resources to prepare his own bill of quantities. A
better contract would result with an Employer’s
bill of quantities

Remeasurement with A sum subject to remeasurement

bill of quantities offered by the tenderer in the hi
prepared by the Employer. TS
same as last but would
many changes are envigsage
the Contract has been awade

Cost plus An estimate pregareQoy the tenderer which will be
replaced b e acWal cost of the Works
calculated if\accorflance with the terms set by the
Emplo uld suit a project where the
extent annot be ascertained before the

ct\{s placed. In the tender documents,

ould be made for tenderers to indicate
allowances for overheads and profit.

However, if for, som echél reason, more than one option is selected, for
example thereg | sureable element in a lump sum Contract, then the
details s efully defined.

In teeven contract for works of long duration, a new Clause could be
insgted al)Sub-Clause 11.1 to allow adjustment for the rise and fall in the
cost Sources such as labour, materials, fuel and other imports to the

orks. Such a Clause could be adapted from the other FIDIC Conditions of
Jofftract.

Advance Payment. Provision is made in this Sub-Clause for an advance
payment. Employers should be encouraged to allow for this due to the high
mobilisation costs dredging and reclamation works require. The Appendix
requires completion by the Employer as part of the tender documents to
state both the amount and the terms of repayment. For the latter, a simple
formula of repaying the full amount by an equal deduction from each interim
payment certificate is advised.

If the Employer requires an advance payment guarantee, an example form
of such a guarantee is given in Annex C.

Monthly Statements. Interim payment can be based on valuation of the
Works, which would also be appropriate for remeasurement and cost plus
Contracts. Payment could also be based on the achievement of milestones
or a schedule of activities to which values are assigned.

Alternatively, if the Contract is for a lump sum, consideration should be given
as to how the work is to be valued for the purposes of interim payments. In
completing the Appendix for Sub-Clause 11.1, the Employer may request
tenderers to submit a cash flow forecast linked to a stage payment proposal

Form of Contract for Dredging and Reclamation Works



®FI DI C

Heri ot Watt University, 07/02/2012, Uncontrolled Copy,

heri otwatt,

Li censed copy:

Default

Notes for Guidance

for agreement. This would be reviewed in the event of an extension of time
made in accordance with Sub-Clause 7.3.

If local law or practice so dictates, an invoice may also be required, in which
case it could be submitted with the statement.

Interim Payments. The deduction of retention is sometimes replaced by
the provision of security by the Contractor to the Employer. Alternatively, the
entire retention sum deducted is released after taking-over upon the
provision by the Contractor of security. In either event, suitable jext would
be required in the Particular Conditions.

If the Employer requires a retention money guarantee,
such a guarantee is given in Annex D.

Payment of Retention - Dredging Works. It skdyld noted that as

dredging is not subject to the remedying efects~etdring a prescribed
period after the issue of a Taking-Over M_te, no retention should be
withheld on these works once the Taki ver Spriificate is issued. As the
retention is stated by way of a percentage orf1he value of the work, so long
as the value of dredging (and of [0 of parts of the Works) are kept
separate as described in these N ve, the adjustment of retention for
both this Sub-Clause and lay§e 11.6 can be simply carried out.

Payment of Retentj
the retention will
remedied.

(@) Works. The release of the second part of
confirmation that all notified defects have been

Currenc ed that payments will be in a single currency. If this is
not the ¢/ proportions of different currencies should be stated in the
Ap provision made in the Specification or the Particular

CoRYitiong/as to how payment is to be made.

12.2

\& oo/
\Aic 29>

N\
1 %ult by Contractor. The Employer may terminate the Contract if the

efaulting Contractor does not respond to a formal notice by taking all
practicable steps to put right his default. This recognises that not all defaults
are capable of correction in 14 days. If termination takes place, the
Employer may wish to take over and use the Contractor’s Equipment to
complete the Works or for safety or stability of the Works reasons. Care
should be taken, however, if the equipment on Site is hired: no specific
provision is made to cover this situation and the Employer is unlikely to be
able to retain such equipment. Equally, there are significant practical
difficulties with the Employer taking over a major piece of dredging
equipment, not least with the insurance and safety regulations for the
vessel. In practice, it is likely only to be smaller items of equipment that the
Employer is able sensibly to take over.

Default by Employer. This provision provides the Contractor s main remedy
for non-payment. 7 days after the Employer’s receipt of a default notice, which
must refer to Sub-Clause 12.2, the Contractor may suspend all or part of his
work. 21 days later the option to terminate arises if the Employer persists with
non-payment or other default. The Contractor must use his right to terminate
within 21 days or lose it. This is to prevent a party abusing a right to terminate
in his dealings with the other party for the remainder of the project.
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12.4

If Contractor’s Equipment is essential for the safety or stability of the Works,
the Employer will be obliged to agree terms with the Contractor for the
retention of such equipment. Local law will often protect the Employer from
the immediate and reckless removal of essential items.

Insolvency. The right of the Employer to retain the Contractor’s Equipment
may clash with the right of a liquidator or receiver to realise the assets of
an insolvent Contractor. Reference to the applicable laws, both in the
country of the project and in an insolvent Contractor’s country, would be

necessary.

Payment upon Termination. This Sub-Clause enables the {j
of the Contract to be resolved quickly and without the neggss]
completion of the Works by others. By specifying th
the innocent party for the defaults leading to the termi
complication and scope for dispute are avoided.
obtaining a replacement contractor will erally

Contractor’s loss of profit.

asgects
ait the

higher than the

al

Risk and Responsibility 13.1

Insurance

Contractor’s Care of the Work
the Works prior to the taking-ove
or part, he is protected by 4
14 and by his ability to raQxerR
Defined Risks occur.

Contractor’s IndemNities:

A hw Contractor is responsible for

t\%w hole of the Works or any Section
peN)oliy&tion to insure the Works under Clause
=GYst under Sub-Clause 10.4 if one of the

This limitation on liability will include damages

for delay, iNndeMN c. The figure is typically the sum stated in the
Agreeme
Limftot C ctor’s Liability. It is suggested that the overall limit on the

CoRtactof s liability in respect of damage to the Works should be the value
of th ntract, i.e. the figure stated in the Agreement. With regard to
gdlamage to the Employer’s property or death to the Employer’s or Engineer’s
perdonnel, the limit should be the amount of insurance required under Sub-

lause 14.1 and for indemnity to the Employer in respect of Third Party
claims for damage to property or for death or injury, there should be no limit.
For consequential losses, the Appendix sets out the recommendations for
claims arising out of the above different types of liability. These limits, as
indicated in the Appendix, can be amended by the Employer before inviting

tenders, if desired.

Force Majeure. To qualify as Force Majeure, events must prevent
performance of an obligation. See also these Notes and the definition at Sub-
Clause 1.1.15. Notice must be given at once. In countries where the risk of
Force majeure is greater, consideration should be given to ammendments
based on the provisions in the other FIDIC Conditions of Contract.

13.2
13.3
13.4
141
= ”D_J_r_--- pe,
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Arrangements. The Employer should set out his precise requirements in
the Appendix. However, bearing in mind the very specialised nature of the
subject, the Employer is strongly recommended to consult with his advisers
beforehand. For dredging works, insurance of the Works, Materials, Plant
and fees is not possible. For insurance policies in the joint names, the policy
should contain a provision stating that insurers will waive their right of

subrogation on the insured parties.

Form of Contract for Dredging and Reclamation Works
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14.2

In general, marine insurance policies used by dredging companies will cover
all vessels of the dredging company and sometimes land-based equipment
may be included. Therefore it is not always possible to make specific
arrangements in the marine insurance policy for specific projects.

Although the marine insurance policy may name the Employer as an insured
party, settling and payment of claims is normally done by the Contractor.

Generally the policy will cover particular and general losses of the vessels and
third party liability for losses caused by the vessels (property lossesas well as
death or injury). On a contract for only dredging works, an extefdegymarine

insurance policy may be sufficient to cover the risks of as
mentioned in the Appendix. In such a case, double ingira Id be
avoided. Thus, third party liability insurance would nori atory. For

dredging works third party liability generally is covgred e tenderer’s
marine insurance policy and for non-dredging workd3e Jgntract is likely to
fall within the tenderer’s Contractors’ All Risk R) ins ce policy.

Except for marine insurance, the Em r maydtake out the insurances

instead of the Contractor. If so, the folowind)should be used as Particular
Conditions in place of Sub-Clau 4.2:

t&§¢he Commencement Date, provide the
/ %‘kw n the amounts and with the exclusions
NS

14.1

X, the required marine insurance policy Is in

14.2 all, prior to the Commencement Date, effect the

reqljred policy is in force and that the premiums have been paid.

should be noted that if the Contractor fails to meet the above mentioned
readirements, the Employer may give notice under Sub-Clause 12.1 and
hat in the event of the Employer’s failure to insure, the Contractor may give
notice under Sub-Clause 12.2.

Failure to Insure. It is recommended that where ever possible, the
Employer inspects the Contractor’s policies prior to placing the Contract
and that if these policies are not acceptable, or are unlikely to become so,
then serious consideration should be given to not placing the Contract with
the Contractor concerned.

Resdlution of Disputes 15.1

Notes for Guidance

& N\
[ Z\
| oc el |

Adjudication. There are advantages in appointing the members of the DAB
from the outset even though they may not be required to take any action
unless and until a dispute is referred to the DAB. Delays will inevitably occur
if the parties initiate the procedure to appoint members only when a dispute
has arisen. It is therefore recommended that the Employer propose a
person to act as member either at tender stage or shortly after the
Agreement is signed and that the appointment of the DAB is discussed and
agreed as soon as possible.

It is intended that all opinions, instructions, determinations, certificates,
valuations or other decisions made by the Employer or the Engineer should

M
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15.3

be capable of being reviewed by the DAB and, if required, by an arbitral
tribunal.

Arbitration. Arbitration may not be commenced unless the dispute has first
been the subject of adjudication and a notice of dissatisfaction has been
duly given. The ICC Court of Arbitration and its Secretariat in Paris appoints
and replaces arbitrators, receives agreed terms of reference, approves the
form of awards, and generally monitors progress and the performance of
arbitrators.

IS, o\
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Annexes

Note

FORMS OF SECURITIES

Acceptable form(s) of security should be included in the tender dgguments,
annexed to the Particular Conditions. The following example § which
incorporate Uniform Rules published by the Internation bep of

Commerce (the “ICC”, which is based at 38 Cours Albert /fer, Paris,
France), may have to be amended to comply with the apg layy) Although
the ICC publishes guides to these Uniform Rules, leggl advi Id be taken

unts should be
ich the guarantor

before the securities are written. Note that the guaran
quoted in all the currencies, as specified in the CeAtract, i
pays the beneficiary.

//3

Notes for Guidance
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Annex A EXAMPLE FORM OF PERFORMANCE
SECURITY - DEMAND GUARANTEE

[See above comments on Sub-Clause 4.4]

Brief description of Contract

Name and address of Beneficiary

(whom the Contract defines as t loyer).

We have been informed that (hereinafter called the ° your
contractor under such Contract, which requires him to obtain a performan

At the request of the Principal, we (hame of bank) eby irrevocably
undertake to pay you, the Beneficiary/Employer, any sum or su not exeegeding in total the
amount of (the “guaranteed amount”, s ) upon

receipt by us of your demand in writing and your written stat t stgfkg
(@ that the Principal is in breach of his obligation n Contract, and

(b) the respect in which the Principals in br,

[Following the receipt by us of an authentic of the Taking-Over Certificate for the whole
of the works under clause 8 of the cordti ontract, such guaranteed amount shall be
reduced by __ % and we shall prg tify You that we have received such certificate and
have reduced the guaranteed amount ly.]®

Any demand for payment must our [minister’s/directors’] () signatures(s), which must be
authenticated by your barmiérs ofNSSEZ4 notary public. The authenticated demand and statement
must be received by us at {Nis offjge on or before (the date 70 days after the expected expiry of the
Works) € “expiry date”) when this guarantee shall expire and shall be

returned to us. O

i that the Beneficiary may require the Principal to extend this guarantee if the
Taking- gate under the Contract has not been issued by the date 28 days prior to such
! dertake to pay you such guaranteed amount upon receipt by us, within such
period 8 days, of your demand in writing and your written statement that the performance
s not been issued, for reasons attributable to the Principal, and that this guarantee has
nefipeen extended.

his guarantee shall be governed by the laws of and shall be subject to the
niform Rules for Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Date __ Signature(s)

(1) When writing the tender documents, the writer should ascertain whether to include the optional text,
shown in parentheses [ |

Form of Contract for Dredging and Reclamation Works
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Notes for Guidance

Annex B EXAMPLE FORM OF PERFORMANCE SECURITY
- SURETY BOND

[See above comments on Sub-Clause 4.4]

Brief description of Contract

Name and address of Beneficiary

(together with successors and assigns, all as defined in the Contract as t loyer).
By this Bond, (name and address of contractor) (who is thg/€o under
such Contract) as Principal and (name and address of guarantor) A
Guarantor are irrevocably held and firmly bound to the Beneficiary jn th (ﬂ-a'i// amount of
(The “Bond Amount”, say: ) for the due performan f gll/such Principal’'s
obligations and liabilities under the Contract. [Such Bond Amountghall be ucedby %
upon the issue of the taking-over certificate for the whole of t rks under clause 8 of the

conditions of the Contract.]

This Bond shall become effective on the Commencem ed in the Contract.

Upon Default by the Principal to perform any Contr
the events and circumstances listed in sub-claus
shall satisfy and discharge the damages su ed
circumstances, @ Except that the total liabif

ation, or upon the occurrence of any of
onditions of the Contract, the Guarantor
he Beneficiary due to such Default, event or
of Guarantor shall not exceed the Bond Amount.

The obligations and liabilities of the

all not be discharged by any allowance of time or
other indulgence whatsoever by‘ %
AR

iary to the Principal, or by any variation or suspension
of the works to be executed un Contract, or by any amendments to the Contract or to the
constitution of the Principgler theXSe&€ficiary, or by any other matters, whether with or without the
knowledge or consent of Gudantor.

Any claim under
after the expe
shall expire 4

nd must be received by the Guarantor or on before (the date six months
f the Works) (The “Expiry Date”) when this Bond
returned to the Guarantor.

The efi Bond may be assigned subject to the provisions for assignment of the Contract,
and su t to the receipt by the Guarantor of evidence of full compliance with such provisions.

Bond shall be governed by the law of the same country (or other jurisdiction) as that which
ovewns the Contract. This Bond incorporates and shall be subject to the Uniform Rules for
ontract Bonds, published as number 524 by the International Chamber of Commerce, and words
sed in this Bond shall bear the meanings set out in such Rules.

Wherefore this Bond has been issued by the Principal and the Guarantor on (date)

Signature(s) for and on behalf of the Principal

Signature(s) for and on behalf of the Guarantor

(1) When writing the tender documents, the writer should ascertain whether to include the optional text,
shown in parentheses| ]

(2) Insert: [and shall not be entitled to perform the Principal's obligations under the Contract].
Or: [or at the option of the Guarantor (to be exercised in writing within 42 days of receiving the claim
specifying such Default) perform the Principal's obligations under the Contract. |

Q
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Annex C EXAMPLE FORM OF ADVANCE PAYMENT
GUARANTEE

[See above comments on Sub-Clause 11.2]

Brief description of Contract

Name and address of Beneficiary A
(whom the Contract defines a pigyer).

We have been informed that (hereinafter called the\'RarCipyl”) is your
contractor under such Contract and wishes to receive an advance paymept, forngi e Contract
requires him to obtain a guarantee.
At the request of the Principal, we (name of bank) K hereby irrevocably
undertake to pay you, the Beneficiary/Employer, any sum ums\%’[ exceeding in total the
amount of (the “guaranteed amount(}\ say: ) upon
receipt by us of your demand in writing and your writte te tating:

(@) that the Principal has failed to repay dvece payment in accordance with the

conditions of the Contract, and

(b) the amount which the Principald&as d to repay.

This guarantee shall become effective ipt [or the first installment] of the advance payment
by the Principal. Such guarantg

C t shall be reduced by the amounts of the advance
\ (J

payment repaid to you, as evida the Engineer’s certificates issued under sub-clause 11.4
of the conditions of the Corfract. Releoding receipt (from the Principal) of a copy of each certificate,
we shall promptly notify yai of thi revised guaranteed amount accordingly.

Any demand for nt must contain your signature(s), which must be authenticated by your
bankers or by a lic. The authenticated demand and statement must be received by us
re (the date 70 days after the expected expiry of the Time for Completion)
hen this guarantee shall expire and shall be returned to us.

e have n informed that the Beneficiary may require the Principal to extend this guarantee if the

axance payment has not repaid by the date 28 days prior to such expiry date. We undertake to
ay You such guaranteed amount upon receipt by us, within such period of 28 days, of your
emand in writing and your written statement that the advance payment has not been repaid and
at this guarantee has not been extended.

This guarantee shall be governed by the laws of and shall be subject to the
Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Date __ Signature(s)

Form of Contract for Dredging and Reclamation Works
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Annex D EXAMPLE FORM OF RETENTION MONEY
GUARANTEE

[See above comments on Sub-Clause 11.4]

Brief description of Contract

Name and address of Beneficiary

(whom the Contract defines as t loyer).
We have been informed that (hereinafter called the “Afingi your
contractor under such Contract and wishes to receive early payment of ( thig retention

money, for which the Contract requires him to obtain a guarantee.

At the request of the Principal, we (hame of bank) ereby irrevocably
undertake to pay you, the Beneficiary/Employer, any sum or \Kot exceeding in total the
amount of (the “guaranteed amount” ) upon
receipt by us of your demand in writing and your written statgtnent §jating:

m.»

na

(@) that the Principal has failed to carry out his
which he is responsible under the Cont

(s) to rectify certain defect(s) for

(b) the nature of such defect(s).

At any time, our liability under this gugrantesdghall™ot exceed the total amount of retention money
released to the Principal by you, a by the Engineer’s certificates issued under Sub-
Clause 11.4 of the Conditions of/ ct with a copy being passed to us.

OO

Any demand for payment/priust ein your signature(s) which must be authenticated by your
bankers or by a notary pulic. The authenticated demand and statement must be received by us
at this office on or before ( te 70 days after the expected expiry of the Defects Notification
Period for the Wg#ks) (the “expiry date”) when this guarantee shall expire and
shall be returned

. We undertake to pay you such guaranteed amount upon receipt by us, within such
days, of your demand in writing and your written statement that the performance
{ficate has not been issued, for reasons attributable to the Principal, and that this guarantee has
en extended.

his guarantee shall be governed by the laws of and shall be subject to the
Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of
Commerce, except as stated above.

Date __ Signature(s)
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